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DECISION AND ORDER DENYING BENEFITS

This proceeding arises from aclaim for benefits under the Black Lung Benefits Act, 30 U.S.C.
§ 901, et seq. (heredfter “the Act™) filed by Billy E. Carter (hereafter “Clamant”) on January 19,

! The Act was adopted as Title IV of the Federal Coal Mine Health and Safety Act of 1969, and
was amended by the Black Lung Benefits Act of 1972, the Black Lung Reform Act of 1977, the Black
Lung Benefits Revenue Act of 1981, and the Black Lung Benefits Amendments of 1981. The pertinent
amendments are discussed in 20 C.F.R. § 725.1. Recently, several of the regulations governing the Act
were amended; the amendments are found at 65 Fed. Reg. 79,920 (Dec. 20, 2000) (codified at 20 C.F.R.
Parts 718, 722, 725-27). Some of the amendments are not effective for certain claims pending on January
19, 2001 or for certain evidence developed prior to that date. 20 C.F.R. 8§ 718.101(b), 725.2(c) (2001).
For those sections, the 1999 version of the regulations will be cited. Unless otherwise indicated, citations
are to the 2001 edition of the regulations.



1999. A hearing was held before the undersigned administrative law judge on October 25, 2000.2 For
reasons s&t forth below, the clam is DENIED.

STATEMENT OF THE CASE

On January 19, 1999, Claimant filed this, hisfirgt, gpplication for black lung benefits under the
Act. (DX 1.) After reviewing Clamant’s evidence, a clams examiner for the U.S. Department of
Labor, Employment Standards Administration, Division of Cod Mine Workers Compensation
(heregfter “DCMWC”) denied the clam on January 20, 1999. (DX 13.) Specificdly, the clams
examiner found that Clamant’s evidence did not show that Claimant worked as acoad miner.® (DX
13.) On March 9, 1999, the senior claims examiner advised Claimant’s counsd of the basisfor this
decison and informed him that a thirty-day period began to run from this dete for the purpose of
submitting additiond evidence concerning Clamant’s employment. (DX 14.) Clamant took advantage
of this opportunity and submitted additiond evidence and argument on April 5, 1999. (DX 15.) After
reconsdering Claimant’s new evidence, the Acting Didtrict Director of the DCMWC held an Informal
Conference with dl parties where he credited Claimant with one year and nine months of quaifying cod
mine employment. (DX 19.)* However, he ultimady denied the dlam, determining that Claiment did
not sufficiently show that histota disability arose from his cod mine employment. (DX 19.) Claimant
then requested aformd hearing before the Office of Adminigtrative Law Judges of the U.S. Department
of Labor. (DX 20.)

The hearing was held on October 25, 2000 in Kirksville, Missouri. Claimant was the only
witness to testify. At the hearing, Director’s Exhibits 1 through 22 and Claimant’ s Exhibits A through E
were admitted into evidence. Although the record was kept open for a period of thirty daysto alow
Claimant to respond to the report of Dr. Sandra N. Mohr (DX 22), no additional evidence was
submitted. Both parties submitted post-hearing briefs, on February 5 and 13, 2001.

The matter was, however, delayed by virtue of the February 9, 2001 Preliminary Injunction
Order issued by Judge Sullivan in National Mining Association v. Chao, 145 F. Supp. 2d 1 (D.D.C.

2 References to the Director’s Exhibits 1 through 22 and Claimant’s Exhibits A through E,
admitted into evidence at the October 25, 2000 hearing, appear as “DX” followed by the exhibit number
and “CX” followed by the exhibit letter, respectively. References to the hearing transcript (Officia
Report of Proceedings) appear as “Tr.” followed by the page number.

3 Claimant apparently failed the “function” prong of the three-part test, discussed in detail infra,
used to determine if a claimant isa“miner” within the meaning of the Act. (DX 4.)

4 Technically, the document referenced as “DX 19” was not marked/stamped when offered and
admitted into the record at the hearing. However, the “List of Director’s Exhibits’ clearly identifies this

document as DX 19 and it will be referred to as such.
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2001), acase involving achdlenge to new Black Lung regulations, and specificaly amendments to Part
718 that generally took effect on January 19, 2001. See, e.g., 20 C.F.R. § 718.101(b) (2001). Under
the terms of paragraph 3 of the Order, dl cdlamsfor black lung benefits pending before the Office of
Adminigrative Law Judges were to be “stayed for the duration of the briefing, hearing and decision
schedule st by the Court, except where the adjudicator, after briefing by the parties to the pending
clam, determines that the regulations at issue in the ingtant lawsuit will not affect the outcome of the
case” On March 15, 2001, the undersigned adminigtrative law judge issued an Order directing the
parties to submit briefing concerning the effect of the new regulations. In response to that Order, briefs
were submitted by the Director and the Claimant, both of whom took the position that the outcome
would not be affected by the amendments to the regulaions. However, the issue became moat,
because on August 9, 2001, Judge Sullivan issued an opinion dissolving the stay and upholding the
chdlenged regulations. National Mining Association v. Chao, _ F. Supp. 2d __, 2001 WL 915234
(D.D.C. Aug. 9, 2001).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

| ssues/Stipulations

The specific issues listed when the case was transmitted were:

1. Length of cod mine employment;®

2. Whether Claimant suffers from pneumoconioss,

3. Whether Clamant’ s pneumoconioss arase out of cod mine employment;
4 Whether Claimant’ s total disability is due to pneumoconiosis® and

5. Whether Claimant’s employment with the Southern lowa Railway is covered cod mine
employment under the Act and its regulations.

(DX 21.) The Director stipulated that Claimant did engage in covered cod mine employment for at
least one year and nine months. (Tr. 8) At the informa conference, the parties stipulated that the claim

5 Incorporated in this issue is the subissue of whether Claimant’s employment with Southern lowa
Railway was covered coal mine employment, which was listed as an additional issue on the transmittal
form, Form CM-1025 (DX 21.)

® Total disability was essentially conceded by the Acting District Director at the informal
conference and it was not listed as an issue when the case was transmitted. (DX 21.) Causation of total
disability is, however, being contested.
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was timely filed, that the Claimant was a miner within the meaning of the Act, and that hiswife, Arlene,
was an digible dependent. (DX 19.)

Backaround and Employment History

Claimant sat forth on his claim form that he was born July 15, 1923 and has been married to his
wife, Grace Arlene, since 1944. (DX 1.) Clamant reported that he last worked in the cod industry in
August 1964 and claimed atota of 16 years of coad mine employment.” (DX 1.)

On an employment history form (CM-9114), Claimant reported that he worked for Southern
lowa Railway (heresfter “SIRR”), owned by lowa Southern Utilities Company, Centerville, lowa
(hereafter “ISU”), from 1948 to 1964, in the trangportation of coa daily to the power company. (DX
2,3.)% Claimant’'s employment by the railroad is confirmed by certificates of sarvice from the U.S.
Railroad Retirement Board and Socia Security records. (DX 5.) Claimant reported on Form CM-
913 thet hisjob title was “ Switchman, weighing al cod, set dl emptiesa mine, pull dl loads, etc.” and
he explained (in his own handwriting):

My job was to keep Railroad cars to be loaded up to hoppers which
filled them with steam cod for Power plant. Then pick up loadsto be
taken thefn] the scales & weighed, then on in to Power Plant. Again
picking up empties to take back out to be reloaded. Certain days
(quite often on Sunday morning) we loaded the cinders from alarge
cinder bin to be hauled out & disposed of. Thiswas avery dirty Job &
gas & fumesto contend with. We dso filled cars with stoker cod,
lump cod & the very fineswe cdled (Bug Dust) which was used in
locd Pillsbury Plant &t thet time.

(DX 3.) At the hearing, Claimant read the text into the record with minor differences. (Tr. 37-38.)
While Clamant’s dam forms are silent asto why he left the cod mine indudtry, he testified that he was
forced to retire when the mines closed in the mid-1960's. (Tr. 20.) Upon leaving the cod mine
industry, Claimant worked as a sdf-employed farmer until February 1998. (DX 3; seealso Tr. 3-35.)

7 Subsequently, Claimant alleged 18 years, after including work for a trucking company, as
discussed below. (Tr. 9, Joint Pre-Hearing Submission.)

8 Claimant’s counsel indicated that Claimant was employed by SIRR from 1948 until 1964 “as a
switchman for trains loading coal at Sunshine No. 3 and later Sunshine No. 4”; that Sunshine Coal
Company, which owned the mines, was owned by 1SU Power Company, which also owned SIRR; that
the trains transported the coal to the scale for weighing; and that after being weighed, some of the coa
was transported to the power plant. (DX 15, 18.)
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Although not reported on the cod mine employment history forms, Claimant’s atorney
indicated that after his discharge from the Marine Corps on August 24, 1946, Claimant was employed
by JH. Foster Company transporting cod by truck from mines; that he was employed a Sunshine No.
3, amine operated by Sunshine Coad Company that was just west of Centerville, lowa, in 1946 and
1947; and that Claimant’s job was “to load cod at the mine into the truck and then deliver the coa by
truck.” (DX 15-17.) The Socia Security records reflect wages from Jacob H. Foster Jr. in the last
quarter of 1944 and the first quarter of 1945 and show that in 1947 and 1948 the Claimant was
employed by Ted R. Streepy of Centerville. (DX 6.) Becausethereisa Streepy Minein Centerville,
the Acting Didtrict Director credited the Clamant with one year and sx months of cod mine
employment based upon Claimant’swork for Ted R. Streepy, and he aso credited the Claimant with
three months of coal mine employment based upon his two quarters of work with Jacob H. Fogter, Jr.
“because he stated that he spent about haf of histime loading cod and the other haf ddivering it.”

(DX 19). Based upon these two periods of employment, the Director stipulated to one year and nine
months of quaifying cod mine employment. (Tr. 8.) The Director has, however, contested that any of
Claimant’s employment with the railroad condtituted cod mine employment. (DX 19.)

At the hearing, Claimant testified that after he left the Marinesin August 1946, he went to work
for JH. Foster a Sunshine Number 3, and his work involved loading trucks with “[a]ll kinds of cod,
bug dust they cdled it, like —ground up like flour, up to heavier sze cod.” (Tr. 15.) He breathed cod
dust congtantly while so employed. (Tr. 15-16.) While doing work for Mr. Fogter, Claimant primarily
loaded trucks with cod, athough some of his time was spent delivering it aswell.® (Tr. 14-18, 27-28.)
With respect to his employment with the railroad, Claimant testified that he Sarted as a brakeman, in
which capacity he was employed for five years, watching for traffic and directing the driver when to
switch tracks; as business decreased, he ended up as Conductor and did his own braking. (Tr. 29-30.)
The cars were loaded with coa that was “ pretty much” processed from hoppers, and Claimant moved
them when they got full. (Tr. 30-33.) The cod wasweighed a a Ste about three miles from the mine,

9 According to the Social Security records, the Claimant was employed by Ted R. Streepy for
four quartersin 1947 and three quarters in 1948, when he claimed to have been employed by Mr. Foster
at Sunshine. (DX 6; Tr. 18, 28; see also Joint Pre-Hearing Submission (Oct. 25, 2000).) The Social
Security records only show two quarters of employment with Jacob H. Foster, Jr. (DX 6.) While the
District Director credited Claimant with coal mine employment for the time spent with Mr. Streepy and it
isincluded in the length of employment stipulation, testimony revealed that Claimant worked for Mr.
Streepy for only one month and that the work consisted of mowing on the highway for the lowa State
Highway Commission. (DX 6; Tr. 18, 28.) Claimant testified that he was not involved with the mine at
Streepyville, but he did not explain the discrepancy in the dates of employment. (Tr. 28.) Coa mine
employment for at least one and three quarters years has been conceded under the Stipulation mentioned
above, based upon the apparent assumption that Claimant worked at the Streepy Mine. (Joint Pre-
Hearing Submission (Oct. 25, 2000); see also Director’s Post Hearing Brief at p. 3to 4.) However,
inasmuch as the mowing work only lasted one month and Claimant testified that he was employed at
Sunshine in hauling coal during the period of time that he supposedly worked for Mr. Streepy, | find no
reason to set aside the Stipulation by the Director.
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and then it was taken to the power plant, which was two milesfurther. (Tr. 30, 33.) It wasdso hisjob
to bring back the empty carsto the cod mine. (Tr. 38.) Essentidly, hisjob wasto goin abig circle
from the mine to the plant, and back again, dthough he would often have to wait for the loads. (Tr.
38.) On cross examination, Claimant agreed that the coa was * processed, dways.” (Tr. 38.)
However, on redirect, he indicated that al he meant by “processed” was that the cod had aready been
ground. (Tr.41.) On recross, hetestified that cod coming from the tipple was not processed, and he
was not aware that atipple was used to clean cod. (Tr. 42-44.) Although he testified that the coa
was not washed (except for stoker coal, which was treated with oil), he indicated that the coa was
used by the power plant in the form in which it came from the mines. (Tr. 43-44.) Clamant testified
that he was a lifelong resident of Appanoose County, lowa, and that the mines closed in the county
(except for asmall pony mine) about the time that his service ended in 1965. (Tr. 14.) Today,
Clamant is retired, uses an oxygen machineto assist his breathing, and is greetly limited in his physica
activities. (Tr. 23-25, 35, 39-40.)

Medical History

Clamant has not had many mgor medica procedures or ailments according to the record.
Prior to 1999, surgery was done on Claimant’ s right knee and he also had aherniarepaired. (DX 9.)
Clamant reported that he suffered from deep apnea and has a history of wheezing (snce 1994) and
arthritis (ance 1989). (DX 9.) When Dr. Stephen S. Jewett examined Claimant on July 9, 1999,
Claimant reported that he presently suffered from daily sputum and wheezing, dyspnea, coughing fits,
and orthopnea, as well as deep gpnea and shortness of breath. (DX 9; seealso Tr. 39.) Claimant
testified that he began to have breathing problems about five years after he was discharged from the
Marines, while working in the cod industry. (Tr. 21-22.) Hetestified that while working on the trains,
he would “spit up black dl the time, congtantly black.” (Tr. 22.) However, Clamant did not seek
much medica trestment for his problems while he was working; instead, he just worked through them.
(Tr. 21-22.) Clamant did vigit adoctor when he was in hisfifties, Dr. Edwards, who is now deceased,
but overdl, he sated that heredly “didn’t see adoctor very much.” (Tr. a 22.) Claimant’sfamily
medicd higtory includes diabetes, cancer, and emphysema, and Claimant reported that he had begun
smoking approximately fifty to fifty-five years ago, but has snce quit. (DX 9; CX A; Tr. 35-36.)
While the quitting date is unclear (athough it gppears to be in 1998), Clamant testified that he stopped
smoking around age seventy and that he was not a“heavy smoker” overdl. (Tr. 35-36; CX A.) As
mentioned above, Clamant is currently on oxygen when awake and while degping and takes severd
other antibiotics and medications. (Tr. 23-24, 39-40.)

M edical Evidence

1. Chest Roentgenograms (X-Rays): The record includes evidence of one chest x-ray
(taken on July 9, 1999 in connection with Claimant’ s Department of Labor examination),
which was read atotal of three times by two different readers. Dr. Mary Christensen made
the initid reading on the same date the x-ray was taken. Dr. Christensen is not a B-reader
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and there is no indication in the record whether she is a Board-certified radiologist. She
graded the film qudity as*1” and did not find it to be completely negetive; however, she did
not detect any parenchymd or pleurd aonormdities condstent with pneumoconioss. Dr.
Christensen noted the presence of emphysema and, in an attached report to her x-ray
reading, diagnosed Claimant with advanced COPD [chronic obstructive pulmonary
diseass]. She aso noted hyperinflation but no pleurd thickening. Findly, Dr. Christensen
detected smd| granulomas in Claimant’ s left upper and lower lobes. (DX 11.)

Dr. Ledie Preger was the other doctor to read this x-ray. A Board-certified radiologist and
B-reader, she made two readings on the same day. On one, she graded the film qudity as
“2" (changed from “1”); on the other, she did not mark the grade. In both instances, she
did not read the film as completdly negative, but did not find any parenchyma or pleura
abnormalities consistent with pneumoconiosis. Dr. Preger aso noted the presence of
emphysema on both reports and made the following observations: (1) Prominent central
pulmonary artifices and pulmonary arterid hypertenson; (2) Multiple old cacified
granulomata; (3) COPD; and (4) ankylosing hyperostosis. The same comments gppear on
each of her readings. (DX 12.)

2. Pulmonary Function Studies: The record contains the results of two pulmonary function
studies, dated July 9, 1999 and September 9, 1998. The most recent study produced an
FEV1 vdue of 0.90, an MVV vdue of 29.35, and an FVC vaue of 1.91 prior to use of a
bronchodilator and an FEV1 vaue of 1.00, an MVV vaue of 33.39, and an FVC vaue of
2.09 after. Thetest was administered by Dr. Stephen S. Jewett on July 9, 1999 and he
noted that Claimant’ s cooperation and understanding were good. The FEV1 and MVV
results are qudifying under the Act for a seventy-one year old mae who is Sixty-9x inches
tal.® (DX 7.) Theearlier study, dated September 9, 1998, produced the following
readings an FEV1 vadue of 0.58 and an FVC vdue of 1.27 (dso quaifying vaues); the
MVV was not reported. (CX C.)

3. Arterial Blood-Gas Studies. Thereis only one complete arteria blood-gastest (ABG)
report in the record, for ABGs taken on July 9, 1999 in connection with Dr. Jewett's
examination. The resting results are apCO:2 vaue of 44.5 and apO2 of 61; the post-
exercise values are 42 for the pCO2 and 76 for the pO2. The test was conducted below
3000 feet and the results are not qualifying for either set of vaues. (DX 10.) However, it
should be noted that the Claimant was on oxygen when these readings were taken. In

10 The tables contained in Appendix B of Title 20, Part 718 of the Code of Federal Regulations
only list results for men age seventy-one and younger. At the time of this test, Claimant was seventy-five
years old and, thus, standards for his age are not included in the appendix. However, Claimant’s results
are so much lower than the listed qualifying standards that his measurements most likely would qualify for
that of a seventy-five year old man.
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addition, ABGs that produced quaifying vaues were referenced in 1998 reports by Dr.
John Glazier, Dr. Angda Coallins, and Dr. Gregory Hicklin, as discussed below.

4. Medical Opinions:

a. Dr. Stephen S. Jewett submitted amedica opinion in conjunction with hisJuly 9,
1999 examination of Claimant for the Department of Labor. Dr. Jewett based his
opinion on a chest x-ray (reveding COPD), a pulmonary function study (revealing
moderate obstructive disease), a blood-gas test (ABG), and an EKG, which showed
norma sinus rhythm with questionable septd infarct, as well as aphysicad examination.
Dr. Jewett diagnosed Claimant with COPD and emphysema, basing this on Claimant’s
medica higory, the x-ray, and the pulmonary function sudy. Under the etiology
sections, Dr. Jewett wrote that along strong history of smoking and farming
superceded Claimant’s cod dust exposure. Findly, as aresult of the diagnosis, Dr.
Jewett stated that Claimant could not return to any form of cod mine employment due
to his severeimpairment. (DX 9.)

b. Dr. John Glazier, apulmonary disease specidig at the lowa Lung Clinic, wrote two
reports. In aletter dated September 20, 1999, Dr. Glazier stated the following:
“[Claimant] is a patient we have evaluated in our clinic. He has severe [COPD]. He
has a 16-year history of working in the coa industry exposed to cod dust. Your
attention to this matter would be appreciated.” (DX 18; CX D.) Previoudy, Dr.
Glazier wrote amore detailed letter after examining Clamant. The letter, dated May
14, 1998, stated that Claimant did not appear to be in any “acute distress” but noted
Clamant’s breathing difficulties. Dr. Glazier concluded that Clamant suffered from
severe COPD with hypoxemia and based this a qualifying blood-gas test (49 for the
pCO2 and 48 for the pO2), a pulmonary function study, and achest x-ray. (CX A.)

c. Dr.Kathleen A. Lange diagnosed Claimant with pneumoconiosis by letter dated
October 19, 1999 (as discussed infra). She based this on his employment history and
dated that he istotaly disabled as aresult of his condition. (DX 18; CX E.)

d. Dr. SandraN. Mohr, the Department of Labor consultant, stated that Claimant does
suffer from severe COPD, but not coa workers pneumoconioss. It appears that she
intended to include both clinical and legd pneumoconiosisin that satement. She based
her diagnosis on the July 1999 tests and Claimant’s 1.75 years of coad mine
employment and additionad smoking and farming history. Dr. Mohr did opine that, if
found to have worked in the coal mine industry for 17.75 years, his cod dust exposure
could have a ggnificant contributing effect to his condition. Dr. Mohr concluded by
dating that Clamant istotaly disabled from cod mine employment due to his age and
COPD with chronic bronchitis, but not due to coa workers' pneumoconiosis. Dr.
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Mohr is an assstant professor of occupationa and environmental medicine, possesses a
speciaty in interna medicine, and wrote her report on October 10, 2000. (DX 22.)

e. Dr.AngdasS. Collins submitted a medica opinion, dated May 27, 1998. She saw
Claimant for afollow-up of his COPD when he was hospitalized for overnight
observation due to difficulty breathing. Dr. Collins noted that Claimant’ s chest x-ray
was unchanged from an earlier one and was congstent with COPD. She aso reported
quaifying blood-gas tests (54 for the sCO2 and 60 for the ;O2). Dr. Collins concluded
that Claimant has severe COPD and hypoxemia, which she attributed to his “severe
emphysema” (CX B.)

f. Dr.Gregory A. Hicklin aso wrote amedica opinion, which is dated September 10,
1998. Dr. Hicklin examined Claimant in follow-up to discuss his COPD. He noted
that Claimant was not wearing his oxygen more than eight hours per day. Dr. Hicklin
reported a blood-gas test with the following (qudifying) readings. 54 for the )CO2 and
55 for the pO2. After aphysica exam and a spirometry, he diagnosed Claimant with
“very severe chronic obstructive lung disease,” as well as obstructive deep disorder and
hypoxemia. (CX C.)

DISCUSSION

Benefits are awarded to cod minerswho are totally disabled within the meaning of the Act due
to pneumoconiosis. 20 C.F.R. § 718.1(a) (2001). “Pneumoconioss,” commonly known as * black
lung disease,” is defined as “a chronic dust disease of the lung and its sequel ae, including respiratory
and pulmonary impairments, arising out of coa mine employment.” 20 C.F.R. § 718.201(a) (2001).
The definition has been modified to expresdy include “both medicd, or “clinicd’, pneumoconioss and
gtatutory, or ‘legd’, pneumoconiosis” * Id. In addition to establishing the existence of
pneumoconioss, Claimant must prove that (1) the pneumoconiosis arose out of cod mine employment;
(2) heor sheistotaly disabled, as defined in section 718.204; and (3) the total disability isdueto
pneumoconiosis. 20 C.F.R. 88 718.202-204 (2001).

The Supreme Court has made it clear that the burden of proof in ablack lung claim lieswith the
clamant, and if the evidence is evenly baanced, the clamant must lose. In Director, OWCP v.
Greenwich Coallieries, 512 U.S. 267 (1994), the Court invaidated the “true doubt” rule, which gave

11 The comments comprehensively explain why the new terms were inserted into the definition.
See 65 Fed. Reg. 79,920, 79,937-45 (Dec. 20, 2000). It is suffice to say that the new definition was
adopted in an effort to “conform it to the terminology uniformly adopted by the courts to distinguish
between the two forms of lung disease compensable under the statute.” 1d. at 79,937. All chronic
pulmonary diseases are formally recognized as compensable under the Act if related to or aggravated by
coa mine dust exposure.
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the benefit of the doubt to clamants. In order to prevail in ablack lung case, the damant must now
establish each eement by a preponderance of the evidence.

Miner Statusand Coal Mine Employment

As noted above, the parties agree that Claimant did engage in covered cod mine employment
for one-and-three-quarters years. However, there is an issue as to whether any or al of Clamant’s
employment with SIRR dso qudifies as“cod mine employment” under the Act. The Act definesa
miner as “any individua who works or hasworked in or around a coad mine or cod preparation facility
in the extraction or preparation of cod” and “aso includes an individua who works or hasworked in
cod mine congruction or trangportation in or around a cod mine, to the extent such individua was
exposed to cod dust as aresult of such employment”; the regulations are smilar. 30 U.S.C. § 902(d).
Seealso 20 C.F.R. § 725.101(a)(19). Asamended, the regulations aso provide:

A “ming” ... isany person who works or hasworked in or around a
cod mine or cod preparation facility in the extraction, preparation, or
transportation of cod, and any person who works or has worked in
cod mine congtruction or maintenance in or around a coal mine or cod
preparation fecility. There shdl be arebuttable presumption that any
person working in or around a.coa mine or cod preparation facility isa
miner. . .

20 C.F.R. 8§ 725.202(3) (2001). Included among the regulations most recent amendments are
provisions specifically addressing the status of transportation workers. In pertinent part, the amended
regulation states that:

A cod mine. . . trangportation worker shall be consdered aminer to
the extent such individua is or was exposed to coal mine dust asa
result of employment in or around a coa mine or cod preparation
fadlity. A transportation worker shall be considered a miner to
the extent that hisor her work isintegral to the extraction or
preparation of coal. . . . [Emphasis added].

Id. 8 725.202(b). Thereisarebuttable presumption that such workers are exposed to cod mine dust
during such employment.*? 1d. Finally, the amended regulaion defines “Coa preparation” as “the
breeking, crushing, Szing, deaning, washing, drying, mixing, storing and loading of [cod], and such

12 Transportation workers must prove that they are miners under the Act before being entitled to
invocation of the presumption regarding exposure to coal dust during such employment, found at 20
C.F.R. 8§ 725.202(a) (1999) (as revised § 725.202(b) (2001)). Ray v. Williamson Shaft Contracting
Co., 14 B.L.R. 1-105 (1990) (en banc); Garrett v. Cowin & Co., Inc., 16 B.L.R. 1-77 (1990).
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other work of preparing cod asis usudly done by the operator of acod mine” 20 C.F.R.
§725.101(a)(13). Seealso 30 U.S.C. 8802(i) (from definition section of Federal Coa Mine Safety
and Hedlth Act (the “Mine Act”); the Black Lung Benefits Act appears  title IV of the Mine Act.)

A clamant bears the burden of establishing digibility under the Act and the length of his or her
cod mine employment under a preponderance of the evidence standard. Barnesv. ICO Corp., 31
F.3d 678 (8" Cir. 1994); 20 C.F.R. § 725.103 (2001). Thus, the threshold question before meis
whether or not Claimant, while performing his dutiesfor SIRR, wasa“miner” according to the
definitions of the Act, with the burden of proof lying with him. When undertaking this andys's, one must
keep in mind that Congress intended for the Act to be “liberaly construed in favor of the minersto
ensure compensaion.” Bozwich v. Mathews, 558 F.2d 475, 479 (8" Cir. 1977) (quoting and
discussing legidative history).** While Bozwich appears to be limited to issues regarding medical
causation, the legidative history of the 1977 Amendments indicates that other provisons and definitions
were meant to be interpreted liberaly. S. Rep. No. 181, at 14 (1977), reprinted in 1977
U.S.C.C.A.N. 3401, 3414 (“The Committee notes that there may be a need to resolve jurisdictiona
conflicts, but it is the Committeg’ sintention that what is considered to be a mine and to be regulated
under this Act be given the broadest possibly [Sic] interpretations, and it isthe intent of this Committee
that doubts be resolved in favor of incluson of afacility within the coverage of the Act.”) Nevertheless,
limits to the extent of coverage afforded by the Act have been recognized by the Benefits Review
Board (hereafter “Board”) and courts dike. See, e.g., Sroh v. Director, OWCP, 810 F.2d 61, 63
(3" Cir. 1987) (noting that while remedia legidation should be interpreted broadly, transportation
employees are beyond the scope of coverage when their “hauling activities involve cod that is aready
injected into the sream of commerce,” i.e. processed coal).*

In Whisman v. Director, OWCP, 8 B.L.R. 1-96 (1985), the Board established a three prong
test to determine whether aworker isa“miner” within the meaning of the Act. Under Whisman, the
worker must prove that: (1) the cod was till in the course of being processed and was not yet a
finished product in the stream of commerce (atus); (2) the worker performed a function integrd to the
coal production process, i.e., extraction or preparation, and not one merely ancillary to the delivery and
commercia use of processed cod (function); and (3) the work that was performed occurred in or

13 The Bozwich court was not addressing whether the individual in question qualified as a “miner”
or not. Rather, the court was addressing the weighing of evidence when a claimant has established
medical causation and/or total disability and determined that when weighing medical records, the claimant
should receive the benefit of the doubt. 558 F.2d at 479. But see Director, OWCP v. Greenwich
Callieries, 512 U.S. 267 (1994) (invalidating “true doubt” rule.)

14 \While the Third Circuit found the appellant in Stroh to be covered by the Act, they focused
primarily on the fact that he hauled raw, not processed, coa to a processing plant. 810 F.2d at 63-64. By
contrast, Claimant only hauled processed coal to a power plant.
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around a.coa mine or cod preparation facility (Stus).”® 1d. a 1-96. It isimportant to note that the
Eighth Circuit has not addressed this issue and, thus, dl three prongs of the Whisman test must be
met.16

The focus of inquiry of the firgt prong is the status of the cod itsdlf. Thus, to preval, a“damant
must prove that the coa with which he worked was Hill in the course of being processed, and not yet a
finished product in the stream of commerce” Whisman, 8 B.L.R. at 1-97. Thefirst prong focuses on
whether the cod was “raw cod” or “processed cod.”

Rdated to this prong is the function prong, where the pertinent inquiry is whether or not the
work acdlaimant performs is essentia to the extraction and preparation of cod.’” See Ray v.
Williamson Shaft Contracting Co., 14 B.L.R. 1-105 (1990) (citing Fagg v. Amax Coal Co., 865
F.2d 916 (7" Cir. 1989)). See also Director, OWCP v. Consolidation Coal Co., 923 F.2d 38, 41
(4™ Cir. 1991) (crushing and loading of prepared cod by river man a dock house does not qualify as
cod mine employment as the coa was aready in the stream of commerce); Dowd v. Director,
OWCP, 846 F.2d 193, 195 (3" Cir. 1988) (bagger at facility which dried, ground and bagged
unprocessed cod for resde quaifies asaminer, as coa was being prepared and not manufactured into
aproduct); Eplion v. Director, OWCP, 794 F.2d 935 (4" Cir. 1986) (worker who assisted in loading
prepared cod from railroad cars onto barges not aminer, even though the facility performed additiona
washing of the coa after the coa was processed and prepared for market); Southard v. Director,
OWCP, 732 F.2d 66 (6™ Cir. 1984) (unloading prepared coal from railroad cars to trucks or storage
piles and ddivery of cod to consumersis not cod mine employment); Cook v. Director, OWCP, 17

> While the Board has noted that the general Whisman approach has been followed by the circuit
courts, a number of courts only require the situs and function prongs to be met, with the status prong
incorporated into the function prong. Ray v. Williamson Shaft Contracting Co., 14 B.L.R. 1-105
(citations omitted). Circuits courts that have adopted the two-prong approach are the Third, Fourth, Sixth,
Seventh, and Eleventh Circuits. See Elliot Coal Mining Co. v. Director, OWCP, 17 F.3d 616 (3d Cir.
1994); Director, OWCP v. Consolidation Coal Co., 884 F.2d 485 (6th Cir. 1988); Mitchell v. Director,
OWCP, 855 F.2d 485 (7th Cir. 1988); Eplion v. Director, OWCP, 794 F.2d 935 (4th Cir. 1986);
Foreman v. Director, OWCP, 794 F.2d 569 (11th Cir. 1986). Importantly, the Eighth Circuit has not
accepted or rejected the Whisman test.

18 |n Hon v. Director, OWCP, 699 F.2d 441 (8th Cir. 1983), the Eighth Circuit did address, as
an ancillary issue, whether a blacksmith would qualify as a miner under the Act and found that he would
not, unless his specific job constituted mining or coa preparation or had some connection to a coal mine.
However, the Eighth Circuit smply relied on the statutory definition and agreed that the blacksmith’s
employment fell outside the definition. 1d. at 444-45.

17 As discussed above, some circuit courts combine the function and status prongs. See, supra,
n.15. While these courts do not make an independent inquiry into the status of the cod, it is addressed in

the context of the function prong..
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B.L.R. 1-90 (1993) (work by railway worker in yard of coke plant using raw coa wasfirst step in
manufacturing process and not cod mine employment). 1t must therefore be determined “whether the
particular activities asss in functions that are actudly part of coa production, and therefore, covered
by the Act, or whether the activities are ancillary instead to the commercia delivery and use of the
processed coal.” Swinney v. Director, OWCP, 7 B.L.R. 1-524, 1-526 (1984). The Sixth Circuit has
explained: “Although workers performing duties incidental to the extraction or preparation of cod have
met the function requirement and have been consdered to be cod miners, these incidental duties must
be an ‘integrd’ or ‘necessary’ part of the cod mining process.” Falcon Coal Co., Inc. v. Clemons,
873 F.2d 916, 922 (6™ Cir. 1989) (night watchman found not to quaify as miner). Thus, cod mine
employment generaly extends to work done up until the time when the cod has been processed and
loaded for further shipment. When the coa has been extracted and prepared, and is ready for ddivery
to retall digtributers and consumers, the work may be deemed ancillary to the shipment of finished cod.

After reviewing the documentary evidence and hearing testimony, | find that Claimant has not
aufficiently proven that the cod he worked with was unprocessed. Thus, he fails the status prong of the
Whisman test.

While Clamant did testify asto what his responsbilities were while employed by SRR, his
testimony does not clearly explain what exactly occurred at the loading Ste. While at SIRR, Claimant
testified that he would take train carsfilled with cod to the “scale houss” (weigh station) and then to the
power plant. (Tr. 17-18.) If the car was not yet filled, he would remain at the loading area and “ spot”
the car until it wasfull. (Tr. 18-19.) Clamant said that he would help with the loading of both cod and
cinders, which is burnt cod.*® On cross-examination, Claimant stated that for his entire length of
employment with SIRR, he worked as arailroad brakeman, and later, when business began to dow
down, asarailroad conductor. (Tr. 29.) In both instances, Claimant was responsible for directing the
train and switching the tracks so that they could trave to the weigh station and then to the power plant;
later on he was involved with the weighing of the cod as it was |oaded (although he did not physicaly
load the coa onto the train cars); and he aso brought the empty cars back to be reloaded. (Tr. 30-32,
37-38.) Clamant stated initially that the cod was aready processed and had gone through the tipple
before it was loaded. (Tr. 32-33, 38.) However, on redirect and recross examinations, Claimant
explained that what he meant by processed was that the cod was ground into different Szes before it
was loaded and it became clear that Claimant was not sure what the tipple was, athough he said that
the machinery that the cod went on was part of the processing equipment. (Tr. 41, 43.) Findly,

18 |n Foreman v. Director, OWCP, 794 F.2d 569 (11th Cir. 1986), the court addressed a benefits
claim by an individual who delivered cod to a power plant. In upholding the Board’ s decision to deny
benefits based on failure to meet the function prong, the court noted that “[t]he plant received only coal
dust, indicating that the raw coal . . . had been sifted and sorted prior to delivery.” 1d. at 571. The coa
delivered in Foreman appears to be similar to some of that in the case at hand, further indicating that the
coa Claimant transported was processed coal. See also Johnson v. Weinberger, 389 F. Supp. 1296
(S.D.W.V. 1974) (chemical plant employee who unloaded “bug dust” from trains was not a miner.)
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Clamant testified that while the cod was not washed when it was |oaded, the power plant did not have
to further process the coal when the plant received it, and it was ready for immediate use. (Tr. 44.)

The record contains severd letters from Claimant’s attorney (Mr. George Appleby) that try to
more definitively explain Claimant’s dutieswith SIRR.2° In hisfirgt letter, Mr. Appleby states that his
client was “a switchman for the trains loading cod” primarily at two different mines. (DX 15.) Thereis
no indication whether or not thiswasfinished or raw cod. Mr. Appleby later expanded on this
description, stating that Claimant told him that he “worked as a switchman on trains trangporting the
cod to aprocessing plant, from which the cod would then be transported to its destination market” and
that the coa il needed additional processing before it was released for sde. (DX 16.) Mr.

Appleby’ s statements concerning transportation to a processing plant are not supported by Claimant’s
testimony or written submissions, which only mention that the coa was being trangported to aweigh

gtation prior to the power plant. (See also DX 18 (reporting that the trains Claimant worked on were
responsible for trangporting the cod to a scale for weighing and then some of the cod was then sent to

the power plant).)

After conddering Clamant’ s testimony and submissonsin their entirety, | find that he hasfailed
to prove that the coa |oaded onto histrain cars was raw or unprocessed. Indeed, his testimony
indicates that more likely than not the cod was aready processed, asit was dready crushed into
different Szesand at least one type of cod was treated with ail. (Tr. 44 (discussing “stoker” cod).)
Further, the power plant was able to use the cod immediately upon delivery and, even though the cod
was routed through aweigh station, nothing indicates thet is was further processed or refined while
there?® In sum, | find that Claimant has not met his burden of proof regarding the type of cod he
worked with, i.e. he has not proved that the coa |oaded onto the train cars he worked on was
unprocessed, or raw, cod. Thus, he cannot satisfy the status prong and cannot prove that his work for
SIRR was employment covered by the Act.

Furthermore, | find that he has dso failed to sufficiently prove the function prong, as his
activities gppear to be more related to the ddlivery of processed cod to consumers rather than the
production of cod for transportation. However, | note that this is a much more difficult determination,
as some circuits have held that activities Smilar to Claimant’s do qualify under the Act. Higtoricaly, the
Board has designated the tipple as the traditiona “demarcation point between the mining and marketing

19 These statements by counsel are hearsay to the extent that they set forth Claimant’s assertions
and history, and they are not evidentiary in nature.

20 Although Claimant has argued that the “weighing” of coal is a part of coal processing, it is not
specifically included in the definition of coal preparation (quoted above) and Claimant has produced no
evidence showing that it is “other work of preparing coa” “usually done by the operator of amine.” See
20 C.F.R. § 725.101(a)(13). See also Johnson v. Jeddo Highland Coal Co., 12 B.L.R. 1-53 (1988)
(shipping clerk and weighmaster of processed coal found not to be a miner).
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of cod,” and some circuits, including the Fourth Circuit, have followed suit. See, e.g., Collinsv.
Director, OWCP, 795 F.2d 368, 372 (4" Cir. 1986). See also Sourlin v. Director, OWCP, 956
F.2d 163, 164 (7" Cir. 1992) (acknowledging that the majority of circuits and the OWCP view the
tipple asthe traditiond line of demarcation). Regarding trangportation workers specificdly, the Board
has gated that they are miners for purposes of the Act if their activities are “integra to the cod
production process.” 2 Swinney, supra at 1-528. Compare 20 C.F.R. § 725.202(b) (work must be
“integral to the extraction or preparation of coa.”) Congstent with this gpproach, time spent by
raillroad employees delivering empty coa cars and cars containing raw coa to cod preparation facilities
has been found to be integrd to the cod preparation process. See Norfolk & Western Railway Co. v.
Roberson, 918 F.2d 1144, 1150 (4™ Cir. 1990), cert. denied, 500 U.S. 916 (1991); Norfolk &
Western Railway Co. v. Director, OWCP [Shrader], 5 F.3d 777 (4" Cir. 1993). Maintenance of
rallroad lines out of amine has dso been found to qudify as cod mine employment. See Freeman v.
Califano, 600 F.2d 1057 (5" Cir. 1979). However, arailroad employee who repaired tracks used to
trangport processed coa was not found to be aminer. Blevinsv. Louisville & Nashville Railroad
Co., 13B.L.R. 1-69 (1988).

The facts before me indicate that Claimant was only recelving and delivering processed cod,
and that the work he performed was not “integral to the extraction or preparation of cod”, as required
under 20 C.F.R. 8§ 725.202(b) (2001). The cod that Claimant transported was dready in the stream
of commerce, and Claimant’ s work, which essentially consisted of picking up and delivering cod for a
sngle end user (apower plant), was incidenta to its commercia use by the plant. Moreover, as noted
above, “weighing” is not among the listed activities of cod preparation, and Claimant has produced no

21 |n reaching this general rule, the Board explained that

The second approach we have considered to resolve this problem is derived
from [Board decisions], and from those cases which have held that
transportation and processing activities fal outside the coverage of the act
once the coal is “in condition for delivery to distributors and consumers.”
Southard v. Director, OWCP, 732 F.2d 66, 69 (6th Cir. 1984); see
Johnson v. Weinberger, 389 F. Supp. 1296 (S.D. W. Va 1974); cf.
Roberts v. Weinberger, 527 F.2d 600 (4th Cir. 1984); Tacket v. Director,
OWCP, 6 B.L.R. 1-839 (1984). Rather than mechanically applying
statutory and regulatory definitions to each of the transportation worker’'s
tasks in a vacuum, this second approach analyzes whether the particular
activities assist in functions that are actually part of coal production and,
therefore, covered by the Act, or whether the activities are ancillary instead
to the commercial delivery and use of the processed coal.

Swinney, supra, at 1-527 to 1-528.
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evidence that the function is one generaly performed by mine operators as part of cod preparation.?
Thus, Claimant’s activities do not fal within the gatutorily recognized activities contained in the
definition of preparation and, thus, they are not covered.

There are two cases cited by the parties which tend to support Claimant’s arguments.® Those
cases are from the Third and Seventh Circuits, each of which gpplies a two-prong test.

In the first case, Hanna v. Director, OWCP, 860 F.2d 88 (3™ Cir. 1988), the Third Circuit
found that a worker who “assisted in the loading of cod a the mine Site onto cod barges’ qudified for
benefits under the Act. 1d. a 89. Mr. Hannawas employed in various capacities on sernwheders and
tug boats that were loaded with cod as it was taken off the tipple. Id. at 89-90. Once loaded, the coa
was then ddlivered to the customers of Mr. Hanna s employer, who owned both the mine itsdf and the
shipping company. Id. at 89-90. His actud participation in the loading of the cod was limited to
steadying the barges to ensure that the coa was actually loaded onto the boat and did not fal into the
river. 1d. a 90 n.1. The Director argued that Mr. Hanna failed to meet the function prong of the miner
test, asserting that Mr. Hannawas not involved in the production of cod as the Act congtruesthe
phrase.* The Third Circuit disagreed, rgjecting the tipple as a“bright ling” and holding “we cannot
agree that, under the facts of this case, the work that Hanna performed loading the cod at the mine Site,
congtituted activity in the stream of commerce” 1d. & 92. In reaching their decison in Hanna, the
Third Circuit recognized that the line of demarcation between covered and non-covered activity was a

22 See footnote 20 supra.

23 Claimant aso relieson the lower court decision in Herman v. Associated Electric Coop.,
Inc., 994 F. Supp. 1147 (E.D. Mo. 1998), rev’'d 172 F.3d 1078 (8th Cir. 1999), a case involving mine
inspections under the Federal Mine Safety and Health Act (“Mine Act”). While Claimant includes a
guote from the Herman district court decision in his brief, the court was actually quoting United Energy
Services, Inc. v. MSHA, 35 F.3d 971 (4th Cir. 1994), a case which addressed the scope of the Mine Act
in regard to a power plant that consumed coal mined at an adjacent mine and transported to the plant via a
conveyor belt, but only after sorting on a conveyor belt. 1d. at 973. The Fourth Circuit held that, since the
coal underwent further processing, the power plant was a mine under the Mine Act. Id. at 975.
(“Although delivery of coal to a consumer after it is processed usually does not fall under the coverage of
the Mine Act, United Energy’s activities occur a step earlier in the overall process. They involve the
transportation of coal to the preparation facility and thus are part of the ‘work of preparing coal.””) Inthe
instant case, there has been no showing that the power plant processed the coal delivered by Claimant.
Moreover, the Eighth Circuit implicitly rejected the Fourth Circuit’s approach when overturning the district
court’s decision and finding that the electric utility operating the plant was not a mine under the Mine Act.

24 The Director relied, in part, on Sroh v. Director, OWCP, 810 F.2d 61 (3d Cir. 1987), where
the Third Circuit held that a self-employed trucker who loaded raw coal at a mine site and hauled it to a
processing plant was a miner under the Act but observed that one who delivered finished coal to the
ultimate consumer would not qualify; in the latter case, the worker would merely facilitate the introduction
of the finished product into the stream of commerce. Hanna, supra, at 92-93.
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difficult one to draw and was reluctant to smply adopt a bright line test, as other circuits had done. 1d.
(cting Callins, supra.). The court wrote that, “[i]n our view, remova of the cod from thetippleisa
‘necessary’ part of the preparation of coa for transport into the stream of commerce” and concluded
that since the coa needed to be loaded into something for transportation (here, a boat), Mr. Hanna's
coordination of the boats for loading “was a necessary part of the ‘work of preparing the coa’ for
ddivery.” Id. a 93 (citing Mitchell v. Director, OWCP, 855 F.2d 485 (7*" Cir. 1988)..

In reaching this holding, the Hanna court noted that the definition of “miner” must be read in
conjunction with the definition of preparation. After andyzing rdlevant case law and the facts of the
case before them, the Hanna court concluded that

Section 802(i) of the Act providesthat the “loading” of cod isan act
within the meaning of the term “preparation.” Hanna s employment
respongibilities included the “loading” of the cod, at the mine site, from
the tipple onto the barges. We conclude that that work congtituted
participation in cod preparation and thet, in this case, it was not until
the coa was loaded onto the barges. . . that it [] entered into the
stream of commerce. Accordingly, we hold that Hanna was a miner
within the meaning of the Black Lung Act and thet he is entitled to the
benefits that the Act provides.

Hanna, 860 F.2d at 93.

The Seventh Circuit took asimilar gpproach in the other case rdlied upon by Claimant, Sourlin
v. Director, OWCP, 956 F.2d 163 (7™ Cir. 1992). Inthat case, the Seventh Circuit held that a
railroad conductor who “ spotted” (parked) railroad cars that were loaded with coal a aminewasa
miner within the meaning of the Act.  Mr. Spurlin, much like Mr. Hannaand Clamant, did not
physicaly load the cod onto the trains; rather, he would pick up empty cars and drive them past the
tipple and up a hill, where they would be parked until they were needed. 1d. at 163. Once needed, a
cod mine employee would release the brakes of the car and it would ride down ahill to the tipple,
where it would be loaded with cod. 1d. a 163-64. Only then would Mr. Spurlin resume activity on
the cars, as he then helped form them into trains for shipment to consumers.

Like the Hanna court, the Spurlin court focused on the statutory definitions of “miner” and
“preparation” and where the gppropriate line should be drawn. The court noted that, if taken literdly,
the statute would extend coverage to dl railroad workers involved in the transportation of cod that
were exposed to cod dugt a any point in time and that it was “ unlikely that the statute was meant to go
sofar.” Id. a 164. The court then acknowledged the different approaches taken by the Board and
circuit courts, including Collins (which accepted the tipple as the line of demarcation) and Hanna. 1d.

Ultimately, the Seventh Circuit declined to affirmatively state which gpproach they would adopt,
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as they instead ana ogized the Situation before them to the scenario they encountered in Mitchell, where
the worker’ s activities (cleaning railroad cars) occurred prior to loading the cars at the processing plant
for shipment.?® 1d. The Seventh Circuit concluded that Since Mr. Spurlin’s activities occurred well
before the cars were loaded, he engaged in work that constituted an “essentia step in the preparation
of the cod for ddivery.” Id. However, the court recognized the fact that, potentidly, everything
beginning with the congtruction and servicing of the railroad cars could be construed as an essentid step
in the production of cod for ddivery and noted that the transportation needed to be “in or around the
cod mineg” according to the Act. 1d. The court emphasized the importance of the fact that Mr.
Spurlin’ swork required him to drive the cars past the tipple, as well as near it, and fdt that if dl he was
doing was ddivering the cars to “apoint near the tipple” and then | &ft, “there would be a question
whether he was working in or around the mine.” 1d. But, Since this was not the Stuation before them,
the court left this scenario unaddressed.

The approach crafted by the Hanna court and cited in Spurlin appears to go beyond that
contemplated by the Board, in that this approach seemingly extends coverage to individuals who are
never exposed to raw cod. Indeed, neither Mr. Hanna nor Mr. Spurlin were ever exposed to raw
cod. Y, each qudified for benefitsin the eyes of the court. As mentioned above, the Board has
taken the pogition that transportation activitiesinvolving processed cod are not covered by the Act;
such cod is deemed to be within the stream of commerce. According to the Board, the generd ruleis
thet cod is congdered fully processed once it leaves the tipple, which would mean that any activity with
this cod would not be covered and cannot meet the function prong.  As the Eighth Circuit has not
directly addressed thisissue, | am bound to follow the Board' s gpproach.

Theingant caseis Smilar to Hanna in that the Claimant has asserted that the mine owned the
power plant which, in turn, owned the railroad that he worked on, and he performed a* spotting”
function when the cod was loaded. It isadso smilar to Sourlin, in that the empty trains he brought to
the mine were loaded with cod a the mine and the “spotting” function he performed during the loading
process could be deemed to be part of cod preparation. However, even applying the principles from
those cases, | find that the incidenta functions performed by Clamant in the instant case were not

25 |n Mitchell, a Seventh Circuit case, the worker was responsible for cleaning the rail cars prior
to the loading of the coal. 855 F.2d at 486. The court concluded that Mr. Mitchell’s employment fell
within the coverage of the Act, asit “related to the preparation of coal for delivery, not to the delivery of
a finished product to consumers in the stream of commerce.” Id. at 490. In making its determination, the
court noted that Mr. Mitchell worked under the direction of the mine employees and the purpose of the
work was to help prepare the cars so that they could be used to transport coal from the processing plant.
Id. The court stressed the fact that Mr. Mitchell “was not involved in the distribution of coal that had
been fully processed,” as the cars he cleaned were taken to a preparation facility, not consumers. |d.
This case is distinguishable because the activities in question occurred ancillary to work at the preparation
plant in Mitchell, while it is a much finer line with Claimant’s situation, as Claimant’s transportation route
covered aloop entirely outside of the mine and appears to have involved only fully processed coal.
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“necessary” or “essentid” to the preparation of cod. Here, Clamant’s primary purpose was to pick up
and ddliver cod to a customer, not to perform afunction integral to cod extraction or preparation, and
the cod was dready in the stream of commerce. Accordingly, | find that Claimant has failled to meet
the function prong as well.

Inview of the foregoing, | find that Claimant has failed to meet his burden of proof regarding
the type of cod he worked with and, thus, he has failed to meet the status prong of the Whisman test.
In addition, he has not met the function prong either. Assuch, | find it unnecessary to addressthe
“gtus’ prong, for Clamant cannot succeed in proving that heisaminer if he cannot prove dl three
elements of the Whisman test.

Based upon the aove, | find Claimant’ s total amount of covered coad mine employment to be
one year and nine months, the amount previoudy stipulated to. Since Claimant does have some
covered cod mine employment, | now move to the merits of the claim.

Existence of Pneumoconiosis

After acareful evauation of the medica evidence submitted, | find that Claimant has not met his
burden in establishing that he has pneumoconioss. The existence of pneumoconios's can be established
infour ways. Firgt, an x-ray of the clamant’s chest can be used to prove the existence of the disease.
20 C.F.R. § 718.202(a)(1) (2001).% The x-ray must comply with the requirements set forth in section
718.102 and, in the case of multiple conflicting x-ray reports, the radiologica qudifications of the
interpreting physicians shall be consdered. 1d. Next, the disease can be established through a biopsy
or autopsy (none of record), or through certain statutory presumptions which are inapplicable here.’

26 \While the recent regulatory amendments governing the “standards for the administration of
clinical tests and examinations’ developed after January 19, 2001 are prospective only, those affecting the
provisions regarding the determination of entitlements and statutory presumptions are retroactive. See 20
C.F.R. 88 718.101(b), 725.2 (2001). | note here that none of the medical evidence was developed after
January 19, 2001 and the Director has taken the position that, by virtue of section 718.101(b) (2001), the
old standards apply to all of the medical evidence developed after January 19, 2001 (which would include
all of the medical evidence in the record) and the new treating physician rule in section 718.104 (2001) is
inapplicable to such evidence. See Director’s Brief of March 29, 2001 at p.2 (citing 20 C.F.R. §
718.101(b) and 65 Fed. Reg. 79933).

27 Claimant has not proven the disease’ s existence through a biopsy and cannot take advantage of
the statutory presumptions, so subsections (2) and (3) of section 718.202(a) (2001) are inapplicable.
Claimant has not submitted any biopsy reports and Claimant’s medical evidence is insufficient to invoke
the irrebuttable presumption found in section 718.304, as there is no evidence of the large opacities or
massive lesions of complicated pneumoconiosis. Claimant cannot take advantage of section 718.305, as
that section only applies to claims filed before January 1, 1982, or section 718.306, which only applies to
death claims filed prior to June 30, 1982.
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Id. § 718.202(8)(2)-(3). Findly, the disease can be established by the opinion of a physician using
“sound medicd judgment.” 1d. § 718.202(a)(4). All such opinions must be based on “objective
medical evidence,” which includes blood-gas sudies, pulmonary function studies, work and medicd
higtories, and physicd examinations. 1d. A clamant must prove the existence of pneumoconiosisby a
preponderance of the evidence and evidence under al subsections must be weighed together. Idand
Creek Coal Co. v. Compton, 211 F.3d 203 (4" Cir. 2000).

Upon examination of al the x-ray evidence in the record, Claimant has not met his burden of
proof regarding the existence of the disease. None of the x-rays report any abnormalities consistent
with pneumoconioss. Thus, after carefully evauating dl of the x-rays, | find that Claimant has not
proven by a preponderance of the evidence that he has clinical pneumoconiosis.®

Similarly, Clamant’'s media opinion evidence does not sufficiently establish the existence of
either clinica pneumoconiosis or legd pneumoconiosis® There are atotd of six physicians who have
issued medica reportsin the record. Among these, only one provides an unequivoca diagnosis of
pneumoconios's, and that is the October 19, 1999 opinion of Kathleen A. Lange, M.D. (CX E; DX
18). Specificaly, Dr. Lange stated in her October 19, 1999 report that the Claimant “worked in a coa
mine from 1946 - 48 where he worked in trangportation breathing coa dust during his work time and
returned home probably with cod dust at the day’s end” and “[f]rom 1948 - 1964 he continued to
work at the railroad which contributed to his condition which consists of pneumoconiosis” However,
as noted below, Dr. Lange’ s opinion was very cursory and did not state the basis for her opinion.
Accordingly, it does not gppear to qualify as a“reasoned’” medical opinion under section 718.202(a),

28 As amended, the regulations define “clinical pneumoconiosis’ as “those diseases recognized by
the medical community as pneumoconiosis, i.e., the conditions characterized by permanent deposition of
substantial amounts of particulate matter in the lungs and the fibrotic reaction of the lung tissue to that
deposition caused by dust exposure in coal mine employment” and specifically provides that the “definition
includes, but is not limited to, coal workers' pneumoconiosis, anthracosilicosis, anthracosis, anthrosilicosis,
massive pulmonary fibrosis, silicosis or silicotuberculosis, arising out of coa mine employment.” 20
C.F.R. § 718.201(a)(1) (2001).

29 The amended regulations provide: “‘Legal pneumoconiosis includes any chronic lung disease
or impairment and its sequelae arising out of coal mine employment. This definition includes, but is not
limited to, any chronic respiratory or obstructive pulmonary disease arising out of coal mine employment.”
20 C.F.R. § 718.201(a)(2) (2001) (emphasis added). The regulations continue by stating that “a disease
‘arising out of coal mine employment’ includes any chronic pulmonary disease or respiratory or pulmonary
impairment significantly related to, or substantially aggravated by, dust exposure in coal mine
employment.” Id. at § 718.201(b) (emphasis added). Thus, a claimant who cannot prove clinical
pneumoconiosis must be able to show that the miner suffers from legal pneumoconiosis and, further, that
the miner’s coal mine employment caused or aggravated his or her pulmonary condition to a significant
extent. Aswill be shown infra, Claimant has failed to prove this causa connection between his lung
disease and his coal mine employment.
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and, to the extent that it may be deemed to be such, it is entitled to little weight due to its conclusory
nature. (DX 18; CX D-E).*® The only other opinion which could be interpreted as diagnosing
pneumoconiods arising out of cod mine employment is the October 10, 2000 opinion of Dr. Mohr. In
that opinion, Dr. Mohr determined that the Claimant did not have coa workers pneumoconiosis as
defined in the regulations, basing that finding upon 1.75 years of cod mine employment. However, she
found that “[i]f the claimant were found to have 17.75 years of covered coa mine employment,
particularly at the face or other dusty environments, in dl likelihood the cod dust exposure could have
been a significant contributor to his development of a chronic bronchitis type of cod workers
pneumoconioss (albeit not the sole contributor).”  As noted above, | have not found Claimant’s
quaifying coad mine employment to exceed one and three quarters years. Moreover, even if the 17.75
year history is used, notwithstanding the reference to “likelihood”, Dr. Mohr’ s opinion is somewhat
speculative and equivocd, asit aso uses the term “could,” and it appears to rely upon employment at
the face or a comparably dusty location, when the bulk of Clamant’s employment was in the vicinity of
the railroad.

None of the other physicians expressing opinions diagnosed ether clinical or legd
pneumoconiogs, in that, dthough they diagnosed chronic obstructive pulmonary disease (COPD), they
faled to identify Claimant’s cod mine employment as the cause of the COPD, as discussed infra. Dr.
Glazier’ sfirgt opinion did not even mention the Clamant’s cod mine employment. While the second
opinion from Dr. Glazier noted that the Claimant * has severe chronic obgtructive pulmonary disease”
and that “he has a 16-year history of working in the cod industry exposed to cod dust,” the opinion did
not establish a causal relationship between the COPD and the cod dust exposure. At bedt, itis
equivoca regarding etiology.®! The opinion by Dr. Jewett mentioned the Claimant’s coal mining
employment but found thet it was superceded by his smoking and farming as the etiology of Claimant’s
cardiopulmonary diagnoses. Drs. Callins and Hewitt diagnosed COPD but did not find it to be
associated with Claimant’s cod mine employment, so their diagnoses do not qualify as“legd
pneumoconioss.” In light of al the medica opinion evidence presented, | find that Claimant has shown
that he suffers from severe COPD, but he has not shown that it arose out of his cod mine
employment.3  Therefore, it does not satisfy the definition of “lega pneumoconiosis”

30 Dr. Lange's opinion, like some of the others, is also entitled to less weight because she
considered an employment history of sixteen years, not one year and nine months as | have found.
However, this matter is discussed infra on the issue of relationship of pneumoconiosis to coal mine
employment.

31 In Wisdom v. Director, OWCP, 7 B.L.R. 1-52 (1984), the Benefits Review Board held that,
where a physician merely noted that the claimant worked in the mines for “some time,” the necessary
causal relationship was not established because the opinion was too equivocal and vague.

32 Certain medical opinions allude to ABG test results. (CX B-C.) However, the actual tests are
not of record and they relate to the extent of Claimant’s disability as opposed to its etiology or diagnosis.
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Looking at section 718.202(a) as awhole, | find that Claimant has not established clinica or
legal pneumoconiosis under 20 C.F.R. § 718.202(a).

Reationship to Coal Mine Employment

Claimant has not established that his pneumoconiosis arose, in part, out of his cod mine
employment. When pneumoconios's has been established, there is a rebuttable presumption that the
disease arose from coa mine employment if the miner can establish employment in one or more cod
minesfor at least ten years. 20 C.F.R. § 718.203(b) (2001). If the presumption is unavailable, the
burden of proving the causal relationship between the disease and the cod mine employment fals on the
dameant. Id.; Fly v. Peabody Coal Co., 1 B.L.R. 1-713 (1978).

Here, Clamant is not entitled to the presumption, as he cannot prove more than the one year
and nine months of cod mine work that was stipulated to. Moreover, while Claimant successfully
showed that he does suffer from lung disease, he has not successfully proven that it was caused by his
cod mine employment. In thisregard, none of the physicians unequivocaly stated that Claimant’s
covered cod mining employment caused or contributed to his pneumoconioss. In thisregard, Dr.
Lange stated in her October 19, 1999 report that the Claimant “worked in a cod mine from 1946 - 48
where he worked in transportation bresthing cod dust during hiswork time and returned home
probably with coa dust at the day’send” and “[f]rom 1948 - 1964 he continued to work at the railroad
which contributed to his condition which conssts of pneumoconioss.” She provided no other
discussion of the basis for her opinion, other than her conclusion that the Claimant should receive
compensation because “[h]eistotdly disabled from his condition at this present time” (DX 9.) As
noted above, this report istoo conclusory to be entitled to much weight, particularly asit is premised
upon dl of the Clamant’' s years of dleged cod mine employment, including that which is nonqudifying.
More importantly, a careful reading of Dr. Lange s opinion indicates that it is dependent upon the
Clamant’s entire higtory of cod-related employment, including his employment with therallroad. As
noted above, in his second report, Dr. Glazier smply noted that Claimant was exposed to dust while
working in the cod industry but did not link Claimant’s disease to his cod mine employment (DX 18.)
By contrast, Dr. Glazier’ sfirst opinion, which is more detailed, did not mention any of Claimant’s coa
mine employment history. Init, he reported that Clamant told him that a physician from the University
of lowa diagnosed him as having emphysema and farmer’ s lung and the doctor aso noted that Claimant
stopped smoking earlier that year (1998) after approximately fifty years® (CX A.) Based upon this

33 While Claimant’s statements to his physicians are hearsay, they fall within the ambit of a
recognized hearsay exception (statements for medical diagnosis or treatment). See FED. R. EVID. 803(4);
29 C.F.R. § 18.803(4). Although an administrative law judge is not bound by formal rules of evidence
when presiding over Black Lung cases (see 20 C.F.R. § 725.455(b)), and the rules of evidence relating to
administrative hearings before the Office of Administrative Law Judges appearing in 29 C.F.R. Part 18,
Subpart B are ingpplicable to Black Lung cases (see 29 C.F.R. § 18.1101(b)(2)), | find them to be an
exposition of sound evidentiary principles and look to them for guidance in resolving evidentiary issues.
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history, dong with severd tests mentioned but not included in the record, Dr. Glazier concluded that
Claimant suffers from severe COPD with hypoxemia. (CX A.) Dr. Jewett, who submitted the most
comprehensve and reasoned report in the record, noted that “[a] long strong history of smoking and
farming [] supercedes [Claimant’ s history of cod dust exposure’ in the etiology section of his report
and he further noted that Claimant’ s employment history was a bit vague; thus, his opinion does not
support afinding that Claimant’s cod mine work was a contributing factor. (DX 9.) Dr. Mohr, who
a0 issued afarly detailed report, agreed that Claimant suffered from severe COPD, but did not
atribute this to Claimant’s “limited” coa mine employment; rather, she noted his more than fifty years of
gmoking and hisfam work. (DX 22)) Smilarly, Dr. Callins submitted amedica opinion in which she
diagnosed severe COPD and hypoxemia, which she found attributable to severe emphysema, but she
faled to associate these conditions with the Claimant’s cod mine employment. Dr. Hicklin recorded
the diagnosis of COPD and listed hisimpressions of very severe chronic obstructive lung disease,
obstructive deep gpnea, and hypoxemia, but did not address the etiology of any of these conditions.

Thus, in light of al the evidence presented, Claimant has failed to meet his burden of proof as
to thisdement and his daim must fail, as establishing a causd relationship between pneumoconioss and
cod mine employment is a necessary dement of aclam for black lung benefits.

Conclusion

| find that snce Claimant has not met his burden of proof regarding the existence of
pneumoconioss or the causal relationship between his lung disease and his cod mine employment, his
cam mug fal. Inview of this determination, it is unnecessary to address the remaining issues before
thistribund.

ORDER

IT ISHEREBY ORDERED that the clam of Billy E. Carter for benefits under the Act is
DENIED.

A

PAMELA LAKESWOQOD

Adminigrative Law Judge
Washington, D.C.

NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. § 725.481, any party dissatisfied with
this Decison and Order may appeal it to the Benefits Review Board within thirty (30) days
from the date of this Decision by filing a Notice of Appeal with the Benefits Review Board at
P.O. Box 37601, Washington, D.C. 20013-7601. A copy of this Notice of Appeal must also be
served on Donald S. Shire, Associate Solicitor for Black Lung Benefits, 200 Constitution
Avenue, N.W., Room N-2117, Washington, D.C. 20210.
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